UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
BISRAT MEKURIA, et al._,

Plaintiffs, :
V. : Civil Action No. 96-866 (GK)

WASHINGTON METROPOLITAN
AREA TRANSIT AUTHORITY,

Defendant.

MEMORANDUM OPINION

Plaintiffs, owners and operators of nei ghborhood busi nesses in
the Petworth area of the District of Colunbia, are asserting a
claim of inverse condemation against Defendant WAshington
Metropolitan Area Transit Authority (“WATA"). They claim that
Def endant , in the course of constructing the Georgia
Avenue/ Petworth Metrorail Station, has taken their property w t hout
just conpensation in violation of the Fifth and Fourteenth
Amendnents to the United States Constitution. This matter now
comes before the Court for final decision after a five day bench
trial. Having considered the testinony of all wtnesses, the
nunmerous exhibits submtted by both parties, the closing briefs,
and the applicable case law, the Court issues the follow ng
Fi ndi ngs of Fact and Concl usions of Law.
l. Findings of Fact

A. The Parties



1. The Plaintiffs, Bisrat Mekuria, Francis Fabrizio, Jr.,
Carlton Hugh Henry, CGeorge Beckford, Anerica' s Cash Express Inc.
(“ACE’), Tewi dros Estafanos, and Grirmai Ghebrem chel, are the
owners or |essees of property |ocated along New Hanpshire and
CGeorgia Avenues in the Petworth area of the District of Col unbia.
All Plaintiffs, other than Francis Fabrizio (who owns and rents out
his properties), fornmerly operated or currently operate snall
nei ghbor hood busi nesses on their properties.

2. Defendant WWMATA is an agency and instrunentality of the
District of Colunmbia, Mryland, and Virginia, authorized by a
Congressionally approved conpact anongst these three entities to
pl an, develop, finance, and operate a regional transportation
system

B. The Metrorail Station and Construction Site

3. On or about June 20, 1994, WWATA began construction of a
new Green Line Metrorail station located inthe vicinity of Georgia
Avenue, N.W and New Hanpshire Avenue, N. W between Park Road, N W
and Randol ph Road, NNW in the District of Colunmbia.! Both Georgia
Avenue and New Hanpshire Avenue are mgjor thoroughfares running
t hrough the Petworth section of Washington. The construction site
for the newstation (“Construction Site”) occupies the entire wdth
of the 3700 bl ock of New Hanpshire Avenue, fromsouth of Rock Creek
Church Road to Randol ph Street, and the 3600 and 3700 bl ocks of

IAIl street references refer to addresses in Northwest
Washi ngton, D.C., unless otherw se not ed.
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CGeorgi a Avenue. When Ceorgia Avenue was closed in March 1995
WVATA constructed a sem -circul ar detour around the Construction
Site (the Georgia Avenue Detour). This Detour was the cl osest open
street to the west of the 3700 bl ock of New Hanpshire Avenue. The
| ength of the Site was approxi mately 1120 feet or the equival ent of
at least three city bl ocks.

Plaintiffs’ Exhibit 1, reproduced as an Appendi x hereto, shows
the area under construction as well as the Georgia Avenue Det our.

4. During the week of Cctober 1, 1994, New Hanpshire Avenue,
bet ween Georgia Avenue and Randol ph Street, and specifically the
3700 bl ock of New Hanpshire Avenue, was closed to all vehicles
because of construction. New Hanpshire Avenue was not reopened for
nore than three years until Decenber 21, 1997. Thus, once
constructi on commenced, there was no direct vehicular access to
those of Plaintiffs’ properties which fronted on New Hanpshire
Avenue. During that sane three year tine frame, vehicle access to
Rock Creek Church Road from New Hanpshire Avenue was al so cl osed.
Prior to commencenent of the construction, Rock Creek Church Road
headed one way northeast across Georgi a and New Hanpshire Avenues,
and provi ded reasonabl e access to those of Plaintiffs properties
which fronted on it. Once the construction began, Rock OCreek
Church Road canme to a dead end about sixty feet east of the
i ntersection of Georgia and New Hanpshire Avenues.

5. In March 1995, Georgia Avenue, from Quebec Pl ace on the
south to Quincy Street on the north, and specifically the 3600
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block of Georgia, was closed to all vehicles because of
construction. The Georgia Avenue Det our was constructed around t he
Construction Site, and WWRATA placed barriers in front of
Plaintiffs’ properties which fronted on the 3600 bl ock of Ceorgia
Avenue. As aresult of the closure of Georgia Avenue, there was no
direct street access to Plaintiffs’ properties fronting on the 3600
bl ock of Georgia Avenue. CGeorgia Avenue was not reopened unti
August 21, 1997, when three | anes were nade accessible to traffic.
The fourth lane is still being worked on, and Georgia Avenue has
not yet been restored to full accessibility. Thus, because of the
presence of the Detour and barriers on Georgi a Avenue, there was no
direct vehicular access to Plaintiffs’ properties in the 3600 bl ock
of CGeorgia Avenue.

6. The Metrorail Construction Site--a huge excavati on--on New
Hanpshire was the width of the street, approximately 920 feet. A
nine-to eleven foot chain link fence, topped with barbed wre,
surrounded the entire Construction Site, including both the area of
excavation itself and other additional areas used for construction
equi pnent and related facilities. The fence ran within one foot of
the sidewalk in front of Plaintiffs’ properties.

7. Prior to construction, there were extensive discussions
bet ween WWATA personnel and District of Colunbia governnent
per sonnel about nunmerous matters relating to construction of the
Petworth station. There was substantial conmunity opposition to
WVATA' s original plans which would have cut a wi de swath through
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homes and busi nesses. U timtely, WVATA agreed to use a particular
met hod of construction which would save the taking/ condemati on of
97 hones.

8. Under the Fifth Interim Capital Contributions Agreenent,
entered into by the various jurisdictions which fund WVWATA, the
parties, including the District of Colunbia, agreed that “the
District will close New Hanpshire Avenue entirely between CGeorgi a
Avenue and Quincy Street, N.W to provide construction work site
ar ea. Utilizing the public space will allow homes in the 3700

bl ock of New Hanpshire to be spared fromtakings. Access to the

properties in the 3700 bl ock of New Hanpshire nust be nmi ntained.”

(enphasi s added).

9. WWVATA did formally condemm seven businesses, six on the
west side of CGeorgia Avenue and one on the east side. The owners
of these properties received conpensation for their fair market
value as well as relocation costs. None of Plaintiffs’ properties
were condemmed. At no time were Plaintiffs given the option of
having their properties acquired by WWATA. WWATA represented to the
public, including Plaintiffs, that there would be reasonable
vehi cul ar, pedestrian, and vendor access for deliveries to
Plaintiffs’ properties, and that such access would include
reasonabl e par ki ng.

10. Prior to comrencing construction, WATA prepared a
Conmposite Traffic Control Plan for areas adjacent to the
Construction Site. Under WVMATA's Plan, Plaintiffs properties
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could only be accessed by car from the rear, using a route
consisting of streets to the east of New Hanpshire Avenue. The
pl anned rear access route ended i n what WVATA descri bed as a “turn-
around” on Rock Creek Church Road, approximately 60 feet fromthe
i ntersection of New Hanpshire Avenue and Rock Creek Church Road.
Because Rock Creek Church Road is a very narrow street, the Plan
recogni zed that closing the intersection of Georgi a Avenue and Rock
Creek Church Road was essenti al .

11. Despite WWATA' s Plan to use Rock Creek Church Road as a
“turn-around” for delivery trucks, during the entire period of
constructionit was illegal to park or stop on the so-called “turn-
around on Rock Creek Church Road.

12. WVATA also represented to the public, including
Plaintiffs, prior to construction, that the “turn-around” woul d be
50 feet wide, allow ng use by a standard-sized delivery truck. As
constructed, according to WWVATA's own neasurenents, the “turn-
around” on Rock Creek Church Road was only 42 feet w de, at nost.

13. During the period of construction, WATA nade no effort
to determ ne whether the “turn-around” on Rock Creek Church Road
provi ded adequate access for nmaking deliveries to Plaintiffs’
properties. In fact, it did not provide adequate access, and
Plaintiffs were unable to receive deliveries which were essenti al
to the mai ntenance of their businesses.

14. WWATA's Traffic Plan envisioned that a driver utilizing
the alleged rear access route to Plaintiffs’ properties to Rock
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Creek Church Road would (1) start on 7'" Street and turn left onto
Quincy Street (where a sign read “Street Cosed to Through
Traffic”); (2) proceed west for a full block on Quincy Street to
t he dead end at New Hanpshire Avenue; (3) turn south on 8!" Street
and proceed for a full block to the intersection of 8!" Street and
Rock Creek Church Road (where there was a “Detour” sign pointing
east, back to 7'" Street); and then (4) go in the opposite direction
fromthe Detour sign, proceed west on Rock Creek Church Road to the
“turn around” where a “No Stopping” sign was posted and it was
illegal to stop or park. Even though WVATA had placed a sign on
Seventh Street sayi ng busi nesses were open, there was no listing of
whi ch businesses in the area were still open.

15. Despite the difficulties of negotiating this rear access
route, there were no signs posted during the period of construction
that explained the directional pattern or even the existence of
this route, nor were there any signs posted i ndicating the presence
of the “turn-around” on Rock Creek Church Road or howto negotiate
the turns and twists to get toit. As a WWATA wi tness phrased it,
“you had to know about it [the access route to Plaintiffs’ stores]
or stunble on it”.

16. Plaintiffs conplained to WWHATA about the |lack of
pedestri an and vehi cul ar access to their properties, but WVATA t ook
no actions torectify or aneliorate the situation. M. Mkuria, in
particular, filed 20-30 conpl aints wth WVATA about t he probl ens he
was having with lack of access to his properties.
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17. During the period of construction, pedestrian access to
Plaintiffs' properties, while not totally foreclosed, was limted
to a circuitous, uneven pedestrian sidewalk wth holes,
depressions, and chunks of broken concrete. The sidewal k was
fifteen feet at its widest but only about three feet at its
narrowest, with an average wi dth of between six and nine feet.

C. Plaintiffs’ properties and businesses

18. Plaintiff Bisrat Mekuria, and his wfe, own Lot 806
Squar e 3030, which includes three separate properties: (1) aretai
space | ocated at 3713 New Hanpshire Avenue, in which M. Mekuria
operates a convenience grocery store called Famly Food Markets;
(2) a second-floor rental apartnent above the store, with a first-
floor entry, at 3713 New Hanpshire Avenue; and (3) a separate
rental retail space which fronts on and has access to Rock Creek
Church Road. Each of the properties has its own utilities and a
separate mailing address.

19. M. Mekuria operated his convenience grocery store at
3713 New Hanpshire Avenue until he was forced by the inpairnment of
access caused by the Construction Site to close it in Cctober 1995.
There are no doors or passageways between the two properties at
3713 New Hanpshi re Avenue and the property at 807 Rock Creek Church
Road. The only way to enter or | eave the Fam |y Foods Market is by

t he door which opens onto New Hanpshire Avenue.



20. The only way to enter or | eave the upstairs apartnent at
3713 New Hanpshire Avenue is by the first-floor entry which opens
ont o New Hanpshire Avenue. During the construction, the upstairs
apartnent was either vacant or rented at a rate far bel ow market
val ue.

21. The property at 807 Rock Creek Church Road was rented
t hroughout the construction by a pre-existing tenant, which used it
for additional space for its day care center, Tiny Tots, |ocated
ri ght next door. The nonthly |ease anmounts were paid in full
during the construction period.

22. Plaintiff Francis Fabrizio, Jr., and his wi fe Sarah, own
the four separate properties |ocated at 3701, 3703, 3705, 3707,
3709, and 3711 New Hanpshire Avenue, and 811 Rock Creek Church
Road. They are designated as Lot 805, Square 3030, and have
frontage on both New Hanpshire Avenue and Rock Creek Church Road.

23. Plaintiff Carlton Hugh Henry | eases fromM . Fabrizio the
property |ocated at 3709-3711 New Hanpshire Avenue, where he runs
an electronic repair business called “Hugh Electronics”. At the
time construction started, M. Henry had | eases on 3709 and 3711
New Hanpshire Avenue until July and August 1997, respectively. In
March 1996, M. Henry applied to receive a grant fromthe District
of Colunbia to recover sone of the | osses he had suffered fromthe
Metro construction. While the testinony was not entirely clear, it
appears that in order to qualify for the grant, he had to show he
was operating under a |l engthy | ease. Therefore, M. Henry and M.
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Fabri zio agreed in March 1996 to extend M. Henry's | eases to 2002.
At the tinme of the extension, both parties believed WHATA s
representations that the constructi on woul d be conpl eted during the
summer of 1997.

24. The property at 811 Rock Creek Road, which is a separate
retail space fronting on Rock Creek Church Road, is located in the
sane buil ding as 3709-3711 New Hanpshire Avenue whi ch houses Hugh
El ectroni cs. This retail space was continuously occupied by
various tenants from 1989 t hrough Decenber 1995, at market rents.
The prem ses were vacant from Decenber, 1995 until April 1, 1996,
when Bernard Saunders | eased themfor a period of five years. M.
Saunders paid rent for only three nonths and then vacated the
prem ses. They were not rented again until March 1998, after the
construction was conpleted and the streets were reopened.

25. Plaintiff CGeorge Beckford |eases from M. Fabrizio the
property | ocated at 3701-3703-3705 New Hanpshire Avenue, where he
operates a restaurant called the Sweet Mango Cafe. M. Beckford
first | eased 3701-3703 New Hanpshire Avenue for his restaurant in
Oct ober 1993. M. Beckford did well with his restaurant, turned a
profit, and paid all his bills. Mich of the restaurant’s business
was carry-out, wth many custoners comng from Virginia and
Maryl and, parking on New Hanpshire Avenue, and running into Sweet
Mango Cafe to pick up their carry-out food. Those custoners
usual | y parked on New Hanpshire Avenue or Rock Creek Church Road
where the two-hour parking |limts gave them plenty of tine to
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purchase their food. The restaurant’s success continued until
Cct ober 1994 when New Hanpshire Avenue cl osed. Wthin four nonths,
M. Beckford s revenues started decreasing until he was no | onger
able to pay his rent.

26. M. Beckford also |eased the property at 3705 New
Hanpshire Avenue with a witten | ease commenci ng January 1996. At
that time, M. Beckford was not paying his full rent for the
existing |lease on 3701-3703 New Hanpshire Avenue. Nei t her M.
Fabri zi o nor M. Beckford expected that the |atter would be able to
pay the rent for the new space at 3705 New Hanpshire Avenue, and in
fact M. Beckford was not able to. Even though M. Beckford s
restaurant business was suffering from the effects of the
Construction Site, he entered the new lease in order to provide
future seating space for his restaurant, after the conpletion of
construction, when he fully expected his business to thrive. At
the sane tinme, M. Fabrizio knew that because of the Construction
Site and the i npai rnment of both vehicul ar and pedestri an access, he
had no hope of | easing the prem ses at 3705 New Hanpshire Avenue to
anyone other than M. Beckford. Rather than having the property
sit vacant, and be easy prey for vandals, he decided to rent it to
M. Beckford even though he knew M. Beckford could not pay the
full rent for the three properties at that tine.

27. M. Beckford and M. Fabrizio agreed that during the
construction, the fornmer would pay $300 every week and that after
the construction they would increase the nonthly rent and
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ultimately nmake up the full |ease anbunt. Both M. Beckford and
M. Fabrizio clearly wunderstood that the underlying |ease
obligation remained in effect but was sinply deferred until
construction was conpl eted and M. Beckford' s business recovered.

28. M. Fabrizio s office rental space at 3707 New Hanpshire
Avenue was vacant during part of the construction, and then was
| eased for a portion of the construction for considerably | ess than
mar ket value. The tenant failed to pay the full rent under the
| ease.

29. Plaintiff America s Cash Express (“ACE’) |eases the
property |l ocated at 3663 Ceorgia Avenue (part of Lot 806, Square
303), which is located on the southeast corner of Ceorgia Avenue
and Rock Creek Church Road. ACE rented the property from Paul
David Gwnn and others (owners/lessors who are not plaintiffs in
this case) on May 26, 1992 for a period of five years and invested
nore than $70,000 in maki ng physical inprovenents to it.

30. ACE closed the business in Decenber 1995 due to the
decrease in revenues resulting fromlimtations on access and after
an armed robbery in which $40,000 was stolen. However, ACE
continued to pay the full amount of rent for its property, because
of its contractual obligations under the |ease.

31. In May 1997, ACE exercised its option to renewits |ease
fromJuly 1997 to June 2002 for 3663 Georgi a Avenue, even though
the store was still closed and there was not yet any vi abl e access.
The first year’s rental under the option was for $1600, well bel ow
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the fair market value for conparable space where the rents would
have been $2000. ACE renewed the | ease because of its substanti al
investment in the store and its belief that construction of the
Station would be conpleted fairly quickly, by Septenber 1997.
Prior to construction of the Station and the closing of Ceorgia
Avenue, the store had shown prom se.

32. Plaintiff Tew dros Estafanos, and his w fe Yordanos
Ber hane, |ease the property at 3661 Georgia Avenue (part of Lot
806, Square 3031) from Paul and Irving Gwnn (owners/lessors who
are not plaintiffs in this case) for a period of five years from
January 26, 1993 to January 22, 1998. M. Estifanos operated a
conveni ence store with frontage on Georgia Avenue called Asier
Daily Grocery. Because of the Construction Site, the inability to
get deliveries, and the great difficulty of pedestrian access, M.
Estifanos was forced to close the store in Septenber 1995.

33. Plaintiff Ghirmai Ghebrem chel, and his brother Tedros
Ghebrem chel (not a plaintiff in this case), |ease the property at
3659 Georgi a Avenue (part of Lot 806, Square 3031), fromAl bert D
Mai zel s (owner/l essor who is not a plaintiff in this case) for a
period of five years from January 1, 1995 to Decenber 31, 1999.
M. Ghebrem chel operates a beauty and barber supply store called
Georgia Beauty Supply. At the tinme he acquired the prem ses for
his store, he knew that WVATA was buil ding a subway station in the
area, but expected that there woul d al ways be reasonabl e vehi cul ar
and pedestrian access to the store as well as a neans for receiving
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deliveries. Because of the presence of the Construction Site, the
inability to get deliveries, and the great difficulty of pedestrian
access, M. Ghebrem chel was forced to close his store in 1995.
34. All Plaintiffs, whether owners or renters of their
properties, had reasonabl e expectations that they would be able to
use their properties in a reasonably profitable manner, and that
they would continue to enjoy the sane reasonabl e access for cars,
pedestri ans, and t he maki ng of deliveries which they had previously
enj oyed prior to conmmencenent of the Petworth station construction.

D. Impact of the Construction on Plaintiffs” Properties and
Businesses

35. The lack of pedestrian and vehicul ar access during the
period of construction of the Petworth station severely affected
the success and viability of Plaintiffs businesses. During that
period, four of the Plaintiffs were forced to close their
busi nesses because of the sharp decrease in revenues, nanely M.
Mekuria, M. Estifanos, M. Ghebrem chel, and ACE Even those
Plaintiffs who were able to keep their businesses open, M.
Beckford and M. Henry, suffered severely reduced revenues and were
able to keep operating in large part because M. Fabrizio was
wlling to accept either reduced rent or none at all.

36. Plaintiffs’ real estate appraisal expert, Kevin Curnyn,
who had twenty five years’ experience in the real estate appraisa
and analysis field, estimated the inpact on the value of

Plaintiffs’ property interests resulting from the inpairnent of
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access due to construction of the Station. He concluded that the
| ack of access to the properties reduced their potential retai
trade to the point that the properties were no | onger econom cally
viable, and that there were no other economcally viable uses for
them that would not also be inpacted by the sanme accessibility
probl ens. He al so concluded that during the construction, the fair
mar ket rental value of Plaintiffs’ retail properties was reduced to
zero, and that the fair market rental value of Plaintiffs’
residential properties -- the apartnents located at 3713 New
Hanpshi re Avenue and at 3707 New Hanpshire Avenue -- were reduced
by 50 percent and 40 percent respectively.

37. In making his calculations, M. Curnyn first determ ned
the fair market value for these properties in the absence of any
i npai rment of access; for that figure, he relied on the renta
paynments required under the leases in place at the tine
construction started. M. Curnyn then determ ned the fair market
rental value of the properties with the inpairnment of access; for
that figure, he estinated what a reasonabl e person woul d have paid
for these properties during the construction while their access was
i npai r ed. He concluded that no reasonabl e person under normal
ci rcunst ances woul d have paid any anount of rent for these retai
properties during the period of construction. As the final step,
M. Curnyn cal cul ated the difference between the fair nmarket rental

val ue without the inpairnent and the fair market rental value with
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the inmpairment, to arrive at the anmount of just conpensation to
which Plaintiffs would be entitled.
38. The specific | osses cal culated by M. Curnyn are, subject
to appropriate discounting and interest cal cul ations, as foll ows:
a. The inmpact on the rental value of the first floor
retail space at 3713 New Hanpshire Avenue due to the inpairnment of
access during the construction was $46, 695.

b. The inpact on the rental value of the second fl oor
apartnment space at 3713 New Hanpshire Avenue due to the inpairnent
of access during the construction was $11, 700. 2

c. The inpact on the rental value of the retail space
at 3709-3711 New Hanpshire Avenue due to the inpairnment of access
during the construction was $79, 672.°3

d. The inpact on the rental value of the retail space
at 3701-3703-3705 New Hanpshire avenue due to the inpairnment of

access during the construction was $77, 496. %

2lt isinteresting to note that the expert appraiser retained
by WVATA, who adopted the sanme basic analytic approach as M.
Curnyn, estimated the dimnution of rental value on the Mekuria
properties due to inpairment of access to be $50, 630.

SWVMATA' s apprai ser estimated the di m nution of rental val ue on
the Henry | easehold to be $33, 135.

‘WVMATA' s apprai ser estimated the dimnution in rental val ue on
the entire Fabrizio parcel to be $42,768. WVATA' s appr ai ser
estimated the dimnution in rental value on the Beckford | easehol d
to be $27, 726.
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e. The inpact on the rental value of the office space
at 3707 New Hanpshire Avenue due to the i npairnment of access during
the construction was $7, 800.

f. The inpact on the rental value of the retail space
at 811 Rock Creek Church Road due to the inpairnment of access
during the construction was $18, 525.

g. The inpact of the rental value of the retail space
at 3663 Georgia Avenue due to the inpairnent of access during the
construction was $78, 841.°

h. The inpact of the rental value of the retail space
at 3661 Georgia Avenue due to the inpairnent of access during the
construction was $35, 949. ¢

i. The inpact of the rental value of the retail space
at 3659 Georgia Avenue due to the inpairnent of access during the
construction was $6000.

I1. Conclusions of Law

A. Governing Legal Principles

Plaintiffs bring this suit pursuant to the Fifth and
Fourteenth Anendnments to the United States Constitution. The Fifth
Amendnent provides that no “private property shall be taken for

public use w thout just conpensation.” U S Const. anend. V.

SWWATA' s apprai ser estimated the dimnution in rental value to
t he ACE | easehold to be $57, 352.

SWWATA' s apprai ser estimated the dimnution in rental value to
the Estifanos | easehold to be $22, 81.
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Were, as here, Plaintiffs have not all eged physical intrusion upon
their properties, the claim nust be analyzed as a regulatory
taki ng, or inverse condemati on.

The Suprene Court set forth the now famliar standard for

takings clainms in Penn Central Transp. Co. v. New York, 438 U S

104 (1978). There, the Suprene Court recognized the difficulty in
developing a “‘set formula’ for determ ning when ‘justice and

fairness’ require that economc i njuries caused by public action be

conpensat ed by t he gover nnent , rat her t han remain
di sproportionately concentrated on a few persons.” ld. at 124
(citations omtted). The Court nevertheless identified severa

factors which have “particul ar significance” in identifying when a
taking has occurred. 1d. |In particular, courts should consider:
1) the character of the governnment action; 2) the econom c inpact
of the action upon the property owner; and 3) the extent to which
the regulation has interfered with the property owners’ distinct

i nvest ment - backed expectations.’

" The Suprenme Court provided an alternate test to the three-
pronged Penn Central analysis in Lucas v. South Carolina Coastal
Council, 505 U. S. 1003 (1992). There, the Court determ ned that
“when the owner of real property has been called upon to sacrifice
all economcally beneficial uses in the name of the common good,
that is, to |l eave his property economcally idle, he has suffered
a taking.” 1d. at 1019.

VWiile Plaintiffs attenpted to denonstrate at trial that their
properties were deprived of all econom cally beneficial use, the
Court need not make that determ nation. Havi ng determ ned that
WVATA' s construction neets the Penn Central test for a taking, the
Court need proceed no further.
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B. Analysis
1. Character of the Governnent Action

The evi dence adduced at trial established that WWATA' s acti ons
destroyed all reasonable access to Plaintiffs’ properties. The
WVATA construction, whi ch spanned approxi mately three years, cl osed
all traffic on the 3700 bl ock of New Hanpshire Avenue. During that
sane span of tinme, vehicle access to Rock Creek Church Road from
New Hanpshire Avenue was al so bl ocked. The resulting conditions
inpeded all direct vehicular access to those of Plaintiffs’
properties that fronted on New Hanpshire Avenue. Furthernore, in
the period fromMrch 1995 to August 1997, WVATA pl aced barriers on
the 3600 block of Georgia Avenue, thus blocking direct street
access to those of Plaintiffs’ properties fronting that street.

In lieu of direct traffic routes, WWATA constructed a rear
access route ending in a “turnaround” on Rock Creek Church Road to
provi de delivery access. The access route was, however, quite
ci rcuitous. WWVATA failed to post any signs indicating the
exi stence of the “turnaround” or explaining the direction of the
access route. One defense witness in fact testified that “you had
to know about it [the access route] or stunble onit.”

Del i very trucks and patrons who were abl e to navigate the rear
access route faced an additional hurdle. During the entire period
of construction, it was illegal to park or stop on the “turnaround”

on Rock Creek Church Road. Furthernore, WVATA represented to the
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public that the “turnaround” would be 50 feet wide, thus permtting
passage by a standard-size delivery truck. In actuality, the
“turnaround” neasured, at nost, 42 feet wwde. The illegal parking
and narrow width of the “turnaround” sinply failed to provide
adequat e access for patrons and deliveries. Plaintiffs’ businesses
suffered as a direct result.

In addition to the circuitous vehicular traffic route, the
WVATA construction created inpedinents to pedestrian traffic as
wel | . Throughout the period of construction, the pedestrian
sidewalk in front of Plaintiffs’ properties ranged from fifteen
feet at its wdest to three feet at its narrowest. Vi | e
determ ned pedestrians could still access Plaintiffs’ properties,
| arge portions of the uneven sidewalk were marked wth holes,
depressions, and chunks of broken concrete, such that the wal kway
posed a significant hindrance to foot traffic.

2. Econom c | npact of WMATA's Construction

The second prong of the Penn Central test requires eval uation

of the economc inpact of WWATA' s construction on Plaintiffs’
property interests. Upon review of the evidence produced at trial,
t he Court concl udes that WWATA' s actions inflicted serious econom c
harmon Plaintiffs’ properties and busi nesses.

The Court has nmade nunerous findings of fact as to the
econom ¢ inpact upon Plaintiffs’ businesses, and need not repeat
those findings here. It is sufficient to enphasize that Plaintiffs
Est af anos, Ace Cash, Mekuria, and Gnebrem chel were forced to cl ose
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their respective businesses after their clientele dwindled in the
face of construction barriers. Plaintiffs Beckford and Henry,
while still operating their businesses, suffered significant
econom ¢ |osses, such that they were unable to pay a |large
percentage of their rent. Likewse, Plaintiff Fabrizio sustained
significant losses in rental paynents as a result of his tenants’
failing businesses.
3. | nvest nent - Backed Expectations

The third prong of Penn Central concerns the interference of

WWATA's actions wth Plaintiffs’ distinct investnent-backed
expect ati ons. Here, Defendant mnakes nuch of the fact that
Plaintiffs Estafanos and Beckford operated their businesses with
m ni mal busi ness returns before WVMATA ever began construction. The
earlier history of nediocre returns, Defendant argues, precludes
those Plaintiffs fromasserting any i nvest nent - backed expect ati ons.

Def endant’ s argunent, however, represents far too narrow a
view of investnent-backed expectation. Plaintiffs specifically
|l ocated in an area with two busy thoroughfares. Regar dl ess of
whet her all the businesses were econom c successes, they were
nevert hel ess vi abl e exi sting conpani es that were at | east breaking
even until construction began. Furthernore, Plaintiffs expected
that they and their patrons would have reasonabl e vehicul ar and
pedestrian access to their businesses. WVATA' s extensive

construction directly interfered with that expectation.
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There i s, however, a significant exceptionto sone Plaintiffs’
right to conpensation. Plaintiffs Fabrizio and Mekuria clearly
had, at all tinmes, a reasonable expectation of access to their
properties. As Defendant argues, however, Plaintiffs Ace Cash
Beckford, and Henry renewed their |eases during the period of
construction, and could not, therefore, have had at that point the
sane expectations of reasonabl e access.

Defendant’s rationale is sound to a certain extent. WHATA
represented to Plaintiffs that construction would be conpl eted by
sumer 1997.% New Hanpshire Avenue, however, was not actually
reopened until Decenber 21, 1997. When renewing their | eases
Plaintiffs Ace Cash, Henry, and Beckford could not have had a
reasonabl e expectation of access fromthe date of renewal through
sumer 1997, since they knew at the tinme of renewal that
construction would be taking place throughout that period.
Therefore, no taking occurred during that period. Those Plaintiffs
di d, however, have i nvest nent - backed expectati ons of access for the
period fromsumer 1997 to Decenber 21, 1997, which were ot herw se

i npeded by WMATA' s construction.?®

8 Parties failed to produce any evidence at trial as to the
expected date of conpletion, other than the broad period of sumer
1997. Since sunmer is generally considered to include June, July,
and August, the Court will consider July 17, 1997 as the expected
date of conpletion for purposes of cal cul ati ng danages.

 Plaintiff Henry renewed his lease in March 1996. Plaintiff
Beckford renewed his | ease in Decenber 1996. Plaintiff Ace Cash
renewed its lease in May 1997
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4. Segnentation

The Suprenme Court stated in Penn Central:

“Taki ng” jurisprudence does not divide a single parcel

into discrete segnents and attenpt to determ ne whet her

rights in a particular segnent have been entirely

abrogated. |1n deciding whether a particul ar gover nnent al
action has effected a taking, this Court focuses rather

both on the character of the action and on the nature and

extent of the interference with rights in the parcel as

a whole. . . . 438 U S. at 130.

Def endant seizes wupon this |anguage to argue that Plaintiffs
Fabrizio and Mekuria are precluded fromrecovery.

WVATA argues that Plaintiffs Fabrizio and Mekuria have taken
their individual parcels, Lots 805 and 806, respectively, and
subdi vi ded themfor takings purposes. Plaintiffs concede that they
hol d one deed to each of their respective properties, and pay taxes
on a single parcel. They argue, however, that each of the
properties | ocated on Lots 805 and 806 are individually recognized
| egal parcels.

Def endant’ s overly-restrictive interpretation of “parcel as a
whol e” is flawed. The Suprenme Court instructed in Lucas that the
proper definition of a particular parcel:

may lie in how the owner’s reasonabl e expectations have

been shaped by the State’ s | aw of property--i.e., whether

and to what degree the State’'s |aw has accorded |ega

recognition and protection to the particular interest in

land with respect to which the takings claimnt alleges

a dimnution in (or elimnation of) value. 505 U S. at

1016 n. 7.

The evi dence presented at trial denonstrated that each of the

properties on Lots 805 and 806, with the exception of Plaintiff
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Mekuria s conveni ence store, was subject to individual |eases at
all tinmes throughout the pendency of construction. Significantly,
each property had a separate mailing address recogni zed by the
District of Colunbia, and each property maintained separate
utilities. Furthernore, each property was physically separated
from others, with no access between properties other than their
front and rear entrances. Plaintiff Fabrizio also testified at
trial that Lots 805 and 806 fell in the category of “800 series”
| ots. This parcel designation was created by the District of
Columbia by conbining formerly separate lots primarily for
efficiency in taxation.

G ven the many i ndi cati ons of i ndependent exi stence, the Court
rejects Defendant’s claim that Plaintiffs Fabrizio and Mkuria
i nproperly segnented their properties for takings purposes.

5. Val uation

Having determ ned that WWATA' s actions satisfy the Penn
Central test for takings, the Court nowturns to the matter of just
conpensati on.

Here, WWATA's actions effected a tenporary taking of
Plaintiffs' properties. The principle is well settled that “[t] he
usual neasure of just conpensation for a tenporary taking. . . is
the fair rental value of the property for the period of the

taking.” Yuba Natural Resources, Inc., v. United States, 904 F. 2d

1577, 1581 (Fed. Gr. 1990). In this case, Plaintiffs expert
calculated the fair market rental value by conparing the renta
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values of the relevant properties with and w thout reasonable
access. The expert relied primarily upon the |ease agreenents
whi ch were in place prior to conmencenent of construction--the best
indicator of the properties’ fair narket rental value wth
reasonabl e access. He then estimated the rental value for the
properties during construction, concluding that a reasonabl e person
woul d not have paid any nore than half of the rental value on the
residential units, and no anount to rent the commercial properties.
The difference in the rental values with and wthout access
represent Plaintiffs’ total rental | osses.

Courts have further concluded that “[t]o provide the full
val ue of the property taken, just conpensation i ncludes i nterest on

the property, expenses and fees.” Sheldon v. United States, 34

Fed. d . 355, 377 (1995); see also Dow Chemical Co. v. United

States, 36 Fed. d. 15, 27-28 (1996). To fully conpensate
Plaintiffs | osses, then, Defendant is obligated to pay conpounded
“interest as of the date the forfeiture becane effective until the
date the governnent tenders final paynment. . . .7 [d. at 378.
Cenerally, “the choice of an appropriate rate of interest is a
guestion of fact, to be determned by the court. . . . In fixing an
award of interest, the district court should attenpt to determ ne
what ‘a reasonably prudent person investing funds so as to produce
a reasonable return while maintaining safety of principal’ would

have achi eved.” Washington Metro. Area Transit Auth. v. One Parcel
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of Land in Mntgonery County, Maryland, 706 F.2d 1312, 1322 (4t"

Cr. 1983)(citation omtted).

Parties presented no evidence at trial as to an appropriate
rate of interest on Plaintiffs’ |losses. The Court will therefore
reserve judgnment on the rate of interest pending parties’
subm ssions on that matter
I11. Conclusion

Plaintiffs have, with one exception, established a taking

under the three-prong Penn Central test. The weight of the

evi dence produced at trial denonstrated that WMATA' s construction
unr easonabl y hi ndered access to each Plaintiff’'s property, thereby
i npacting the property interests to such a drastic degree that
several were forced to close their businesses. Those who conti nued
operating their businesses suffered | arge econom c | osses.

Plaintiffs further denonstrated that WWVATA's actions
interfered with their distinct investnent-backed expectations.
Plaintiffs Fabrizio and Mekuria purchased their properties fully
expecting that they, their custoners, their tenants, and their
suppliers would always have access. Plaintiffs Ghebrem chel,
Henry, Beckford, Estafanos, and Ace Cash simlarly, |eased
properties and opened businesses wth the expectation that
custoners woul d be able to reach them

The one period of exception, during which no taking occurred,

applies to Plaintiffs Ace Cash, Henry, and Beckford who renewed
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their | eases during the construction, when access was al ready bei ng
i npeded. From the date of each |ease renewal to July 15, 1997
those Plaintiffs knew of the construction inpedi nents, and cannot
therefore establish interference W th i nvest nent - backed
expectations. No taking occurred during those specific periods.
Those Plaintiffs are entitled, however, to conpensation for the
period between the start of construction and the date of |ease
renewal, as well as the period fromJuly 16, 1997 to Decenber 21,
1997, when construction was conpl et ed.

The Court therefore concludes that Plaintiffs were subjected
totakings in violation of the Fifth and Fourteenth Anendnents, and
are entitled to just conpensation.

Parties are to submt no later than April 15, 1999, proposed
cal cul ations consistent with the Court’s Menorandum Opi ni on, whi ch
are to include the appropriate discount and interest rates. The
Court strongly urges the parties to present cal cul ati ons on which
t hey agree without in any way conprom sing their position on issues
of liability.

A separate Order will acconpany this Menorandum Opi ni on. 1°

10 Parties and counsel are reninded that notions for
reconsideration will not be granted unless the district court finds
“that there is an ‘intervening change of controlling law the
availability of new evidence, or the need to correct a clear error
or prevent manifest injustice.’” Firestone v. Firestone, 76 F.3d
1205, 1208 (D.C. GCr. 1996). Consequently, counsel are urged not
to file notions for reconsideration unless fully justified under
the Firestone standard. The Court will consider Rule 11 sanctions
for frivolous notions which nerely waste everyone's tinme by
repeati ng argunents which have already been rejected.
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